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HOVESTAKE M NI NG COVPANY,
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Appear ances: Margaret MIller, Esqg., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for Petitioner;

Robert A. Amundson, Esq., Amundson, Fuller &
Del aney, Lead, South Dakot a,
for Respondent.

Bef or e: Judge Lasher

This matter arose upon the filing of a Petition for
Assessment of Civil Penalty by Petitioner on February 13, 1985,
pursuant to Section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. Section 820(a) (herein the Act).
Petitioner seeks assessnent of a penalty against Respondent for
violation of 30 C.F.R 57.9A16 1 which was described in
Citation No. 2097700 issued August 29, 1984, as foll ows:

"On the 2150 | evel the main haul age |ine was not being
mai ntained in a safe condition the rail was [oose with
the track spikes being pulled | oose, fish plates |oose
at the joints and track ties rotted creating a safety
hazard to persons who nust use the main line to hau
the man trip, hauling personal (sic) to and from work
pl aces. Heavy equi pment travels the line hauling ore
and materials to and fromwork areas a person could be
seriously injured should the haul age notor derail."



~496
On August 31, 1984, the Ctation was nodified to read

"On the 2150 | evel main haul age line a section of
railroad fromthe stairway entranance (sic) to the
Green light at the curve and another area from H2 fan
to the 34a Sill x-cut was not being properly maintained
in a safe condition. The rail and rail spikes was
pull ed | oose fromthe track ties Fish plate Bolts

| oose, track ties rotted to a point that spikes would
not hold and in sone areas the rail was starting to
lean to one side. This condition creates a safety
hazard for the notor person who must travel this

haul age Iine to haul personal (sic) to and from work
pl aces on the mantrip. Deliver materials and supplies
to and fromwork places. The notorperson nmust al so hau
with a 6 ton notor 6A10 ore cars with a capacity of 3
tons each. A train derailnent could cause serious
injury to persons who nmust travel this rail |ine many
times during a shift."

The Citation, issued under Section 104(a) of the Act, also
charged that the violation was "significant and substantial"”
(herein "S & S").

In Secretary v. Consolidation Coal Conpany, 6 FMSHRC 189
(1984), the Commi ssion held that S & S findings may be made in
connection with a citation issued under Section 104(a) of the
Act. Considering this ruling in conjunction with U S. Stee
M ni ng Conpany, 6 FMSHRC 1834 (1984), where the mine operator was
allowed to contest S & S findings entered on Section 104(d) (1)
citations in a penalty case, it is concluded that S & S findi ngs
contained in a Section 104(a) Citation simlarly are properly
reviewable in this penalty proceeding.

The matter came on for hearing in Lead, South Dakota on
Novenmber 13, 1985. Both parties were ably represented.

The Secretary contends that Respondent did not maintain the
track in question in a safe manner, that the track in question
was deteriorating and in need of repair, that Respondent shoul d
have known that the track was not being properly naintained and
was unsafe, that such violation was S & S, and that the penalty
assessnent of $276.00 originally proposed adm nistratively by the
Secretary shoul d be assessed.

Respondent contends that the safety standard cited, 30
C.F.R 15.9A16 is unconstitutionally vague, i.e., that it does
not give a mne operator fair notice of what is required to
mai ntain track in a safe manner consistent with speed and type of
haul age. Respondent al so maintains that the Secretary failed to
prove a violation, and in the alternative if a violation is
est abl i shed that Respondent was not negligent in its conmm ssion
that the violation was not S & S, and that the gravity thereof
was slight.
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The pertinent factual events commenced on August 29, 1984, when
MSHA | nspector Jeran C. Sprague issued Citation No. 2097700 on a
regul ar inspection of the Honestake M ne, during which he was
acconpani ed by Fred Bichler, shift foreman. (Tr. 14, 209).

The track on the 2150 I evel of this underground n ne-where
the violation was observed by the Inspector-runs fromone end of
the level to the other for approximately one mle and is used for
the transportation of nen as well as materials (Tr. 15, 16, 60,
150). The Inspector felt that approximately 3000 feet of track
was not being properly maintained and that 800 feet was in "bad
repair”. (Tr. 61, 170). There is approximately 400 miles of track
inthe entire mine (Tr. 91). However, only three |levels were
i nspected on the day the G tation was issued.

On the inspection day the I nspector observed G anby
ore-haul age cars on the track: these cars are approximtely 7'
long, 5 wde and 5 high, carry 3A5 tons of ore, and are
pul | ed by 6Aton notors (loconotives) (Tr. 13, 16, 160, 174). In
addition, the notors also pull man cars which are used to
transport 4 to 8 mners to and fromtheir workplace at the
begi nning and end of the shift (Tr. 18A21, 65, 150, 198, 204,
210, 327). Both ore-haul age cars and man cars nove on iron wheels
and both are braked by the notor (Tr. 19, 79). The |l ength of
track described in the Citation was "zero-grade", that is, |evel
(Tr. 175A176).

Rel i abl e and probative evidence of record established that
the following defects in the track existed at the tinme of
| nspect or Sprague's inspection

1. Loose rail (Tr. 24, 162A164, 188, Ex. PAl). At one area
(near the HA2 fan) the track was spread nore than 19 i nches which
could cause derailnment (Tr. 187, 188, 337).

2. An area along a wood track tie where the tie had been
movi ng back and forth (Tr. 26; Ex. PA2).

3. An area of track where a track spike was "pulled out"” and
was not holding the rail in place on one side and where a track
spi ke on the opposite side of the rail was mssing (Tr. 27, 28;
Ex. PA3).

4. Areas of track where the wood track ties were rotted and
where track spikes were entirely mssing on one track tie (Tr.
28, 29, 84, 85, 187, 188; Ex. PA4). In abating the violative
condition of the track, Respondent's track repairman, Dennis
Wlluweit, replaced 25 to 35 ties out of a possible 480 present
in the 1000 foot section he worked on (Tr. 154, 172, 173, 201).
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5. An area of track where the rail was m saligned because the
fishplates 2 intended to hold two joint sections together
were | oose (Tr. 29, 81, 133, 134; Ex. PA5).

6. Afishplate - broken in the mddle - at an area of track
where two sections of rail were joined together with a
deteriorated flange used to spike the rail (Tr. 30, 184, 185,

231; Ex. PA6). As to this condition, Respondent's witness, track
repai rman Dennis Wl uweit, conceded that the "worst place" a
fishplate could break was in the mddle and that "with a
fishplate broken right in the mddle, the joint could nove enough
to let a car derail" (Tr. 184A186).

7. An area of track where the top flange of a piece of rai
was conpletely worn away and could break any tine (Tr. 31
278A283; Ex. PA7).

8. An area of track where the bolts holding a fishplate were
| oose and al so deteriorated to a point that the threads were
"gone" so that the bolts could not be tightened (Tr. 31; Ex.

PAS) .

9. Rust, rotted ties, |oose spikes and deterioration were
preval ent in various of the track areas nmentioned above (Tr. 32,
73, 91, 94, 95, 185, 198A200, 215, 226, 233, 234). Inspector
Sprague summed up the general condition of the track in question
as follows:

"For the nost part, there was either a | oose section; spikes
m ssing; ties rotted out. There had been sonme areas on the far
end that had been repaired, sone new installation" (Tr. 32, 33).

It is concluded from considerabl e probative evidence of
record showi ng the general condition of the track that it was not
bei ng properly maintai ned and that work was not being done to
keep the track in a safe, manner (Tr. 33, 35, 51, 66, 67, 96, 97,
212, 213, 226, 236). This situation had been allowed to continue
"for quite some time" (Tr. 35). M ne managenent knew or shoul d
have known of the defective conditions since they travelled the
area daily and the condition had been reported to them (Tr.
47A49, 213, 220, 274). Also, as part of his inspection, |nspector
Sprague tal ked to a notornman and other mners who indicated that
the track had been in such condition "for quite sonme time". The
notorman reported to I nspector Sprague that he
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was being derailed on a daily basis, "sonmetines 3 and 4 tines a
shift" and that he had not seen a trackman (track repairnan) on
the 2150 level in nmonths (Tr. 35A38).

Normal |y derail nents result because of the condition of the
track (Tr. 82, 83, 206, 292). Inspector Sprague gave this
expl anati on of the cause of derail nents:

"Just the normal condition of the track, with the
fishpl ates bei ng broken, not holding the joints
together; no track spikes in the ties; the rotted
condition of ties, which would, in no way, hold the
rail in position, and it could very easily cause

m sal i gnment of the joints which could cause
derailment." (Tr. 41).

Derailments are a relatively conmon occurrence at this nne
(Tr. 38, 82, 205, 261, 291). Usually, when a derail ment occurs,
t he equi pnent sinply drops off the track (Tr. 83, 188, 283).

According to the Inspector, if the notor were to derail it would
probably stop instantly. On the other hand, if an ore car were to
derail, the notorman might travel half a ml|e before becom ng

aware of it (Tr. 84). In this connection it should al so be noted
that there were 3 curves in the track on the 2150 | evel which the
not or man coul d not see around (Tr. 191, 205).

The track in question is 18Agauge, that is, the distance
between the rails is 18 inches (Tr. 22, 79, 155). The rails
t hensel ves are 20 to 25 feet in length and are attached by spikes
to wood ties placed at 2Afoot intervals along the track (Tr. 30,
41, 61, 62, 88, 285). Track gauge nust spread to 19A20 inches
bef ore derail ment occurs, i.e., the equipnent drops between the
rails (Tr. 155A158, 282); derailnment can also occur if the rails
nmove inward to a gauge of 17 inches. Should this happen, the
equi prent woul d drop off to the outside of the rail (Tr. 158,
197).

As indicated heretofore the hazard posed by the track
defects described by the Inspector - the existence of which were
for the nost part admtted by Respondent - was derail nent of (1)
the motor (loconotive), (2) the trailing haul age cars, and/or (3)
the trailing man cars (Tr. 38, 39, 41, 42, 86, 292). Derail nents
usual Iy occur because of such track conditions (Tr. 82, 83, 206,
292, 294, 295), and it was very likely that such derail nments
(accidents) would occur (Tr. 38, 41, 52, 106. 179, 187A188, 203,
205A206, 325, 334).

Track conditions and defects which cause derail ments are
unsafe (Tr. 69, 114, 204A205, 236, 337A339, 343). Thus, should a
derail ment occur when mners were being haul ed on a man car
(mantrip) the mners could have been injured from being thrown
around in the man car, from being thrown out of the man car, from
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bei ng pi nched between the man car and the rib, and/or being run
over (Tr. 41A43, 110A112, 236, 316A317). In addition, sinmlar
injuries could occur to a notorman while engaged in rerailing
derail ed equi pment (Tr. 43A46, 87, 109, 110) and to persons
standi ng or wal king along the track at the tine of a derail nment
(Tr. 45, 113, 132, 195, 204). Such injuries could be serious or
even fatal (Tr. 46, 111A113, 314A317) and were reasonably likely
to occur as a result of a derailnment (Ct.Exs. 1 and 2; Tr. 46,
132, 161A162, 198A200, 204A206, 240A244, 333A334, 347A348).

30 C.F.R [57.9A16 mandates that the track be maintained in
a safe manner consistent with speed of haul age. The estinmates of
various wi tnesses and sources had consi derabl e range. Although at
t he hearing Respondent's witnesses testified that Respondent's
"policy" was that the notornen would not travel faster than-or
shoul d sl ow down to (a) 2 nph (Tr. 151) or (b) 2 to 3 nmph (Tr
178), or (c) 4 nph (Tr. 179, 325), in correspondence to the
Secretary's counsel and to the undersigned prior to the hearing
(G.Exs. 1 and 2), Respondent's Director of Safety and Health
i ndicated that the follow ng was one of the issues upon which it
built its case

" Speed of travel of the | oconotive and cars

woul d never exceed 10 miles per hour wi th normal speed
being 5A7 miles per hour."

Even accepti ng Respondent's evidence at the hearing that the
speed was 2, 3, or 4 nph, and | do not so find, the record
establ i shes that the speed actually was left to the judgnent or
di scretion of the nmotorman who was supposed to sl ow down when nen
were seen wal king along the track or where track defects were
noted (Tr. 179, 203). It is clear that there were curves in the
2150 | evel track where the notorman coul d not see what was ahead
(Tr. 191, 204A205). In its post-hearing brief (p. 3) Respondent
characterizes the speed at from 2A10 nph, and concedes that the
speed could be up to 10 nph. (Ct.Exs. 1 and 2; Tr. 116, 242).
Finally, Inspector Sprague guessed the speed at 6A7 nph (Tr. 22,
71), and the Secretary's expert witness, Mchael Sheridan, based
his opinion on a speed of 5A7 nph (Tr. 117). This latter speed is
wel | -supported in the evidence and provi des a reasonabl e
foundati on for the opinions and findi ngs based thereon
particularly those of the Secretary's witnesses relating to the
qguestion of the safety of the 2150 | evel track. Further, in the
background of the entire record, the opinion of |Inspector Sprague
as to the bearing of the speed factor on the question of track
safety i s persuasive

"It doesn't really matter what speed you're going. If
the rail is in a deteriorating condition, it could fal
off at any time. | don't think speed really has a
bearing on it, as far as whether you go off the track
or how many could go off the track." (Tr. 97).
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The speed factor is found | ess decisive than the regulation's
second requirenent that the track be nmaintained in a safe nanner
consistent with "type of haulage". In this connection, evaluation
of the testinony of Respondent's wi tnesses reflects that the
quality of track maintenance varied throughout the m ne and that
the track in areas of the mine where there was greater production
were better maintained (Tr. 179, 198A200 203, 273A274, 292,
319A320) than the track on the 2150 | evel and areas where there
was | ess production. The testinmony of M. Wlluweit in this
connection is significant:

"JUDGE LASHER Do you have an opi ni on of whether or not
the 2150 section - area of track that you perforned these
repairs on after the citation was issued - whet her that

at that time, was any different fromnost of the other
track areas of the mne?

THE WTNESS: It was was - it was a lot different than
areas that are used for mass haul age, where they have
to nove a lot of rock, but it was simlar to a |ot of
ot her areas of the mine, where your use is m nimnal

JUDGE LASHER Ckay. You're saying that, at this tine,
this area of this track was used for what?

THE WTNESS: Basically, it was used to haul four to
eight men into their work area and out, and haul a few
supplies to themand haul a little bit of rock
occasionally, and that was it.

* * * * * * * * * *

JUDGE LASHER So are you saying it was in a state of
hi gher repair than the areas that haul the ore? - or |ess
repair?

THE W TNESS: Less repair.

JUDGE LASHER: And why woul d that be?

* * * * * * * * * *

THE WTNESS: It's not carrying the traffic. And if you
have a tinmber track off, and you're going at a
reasonabl e speed, basically it is - it is anin

i nconveni ence. Now, in an area where you are trying to
get some work done and you're trying to nove rock and
you have wecked cars, or derailnents, then they start
costing you noney because then they are affecting
production; they're not affecting just one man. |nstead
of nmoving 300 to 400 ton of rock
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that day, if they have derail nents they may only nove half
the rock, and that affects the output of the rock at the
m ne, so the levels where they have - where they nove a | ot
of rock, or where they nove a |lot of nmen, they nove a | ot
of supplies, they have to keep that in a lot better condition
than you have to keep the levels where they just don't use
the track nmuch." (Tr. 198A200).

The 1977 M ne Act is renedial legislation intended to
pronmote the safety of miners. It would seemthat the regulation's
provision that track be maintained in a safe manner consi stent
with "type of haul age" if anything contenplates a higher standard
of mai ntenance on track where mners primarily are being
transported - such as the 2150 level - rather than the |esser
standard evidenced in this record. It is concluded on the basis
of the various findings above that the rails and track el enents
on the 2150 | evel were not maintained in a safe manner consi stent
with the speed and type of haul age and that the violation
described in the Gtation did occur.

We next take up Respondent's contention that the cited
regul ation is unconstitutionally vague and fails to give the mne
operator "fair notice" of what is required to maintain track "in
a safe manner consistent with the speed and type of haul age”
Such is found to lack nerit and is rejected. Safety standards
such as 30 C.F.R [57.9A16 cannot be considered in a vacuum
Ceneral ly when a safety regulation is exam ned for neeting due
process certainty requirenents, it must be |ooked at "in light of
the conduct to which it is applied.” Ray Evers Wl ding Co. v.
OSHRC, 625 F.2d 726, 732 (6th G r.1980). General terms such as
"unsaf e" or "dangerous" appear frequently in federal safety and
heal th standards. This approach has been recogni zed as necessary
where narrower terns would be too restrictive. Standards, that is
to say, nust often be made "sinple and brief in order to be
broadly adaptable to myriad circunstances."” Kerr MCee
Cor poration, 3 FMBHRC 2496 (1981). In Al abama ByAProducts
Cor poration, 4 FMSHRC 2128 (1982) the issue was whether the
Secretary could enforce a simlarly worded standard requiring
machi nery to be kept in "safe operating condition." The
Conmi ssion established the followi ng test:

[1]n deciding whet her machi nery or equipnment is in safe
or unsafe operating condition, we conclude that the

al l eged violative condition is appropriately nmeasured
agai nst the standard of whether a reasonably prudent
person famliar with the factual circunstances
surroundi ng the all egedly hazardous condition

i ncluding any facts peculiar to the mning industry,
woul d recogni ze a hazard warranting corrective action
wi thin the purview of the applicable regulation.
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Applying this test to the situation here, it is clear that a
reasonably prudent person famliar with the circunstances extant
on the 2150 level, including any facts peculiar to the mning
i ndustry, would have recogni zed a hazard warranting corrective
action. The track defects were nunerous. At |east two of the
defects docunented by the Inspector were admtted by Respondent's
wi t nesses to have been susceptible of causing a derailment in and
of thenselves (Tr. 184A186, 187, 188, 231). The evidence of
general deterioration of the area of track involved and | ack of
mai nt enance thereon was substantial. A considerable body of
reliable evidence in this record denonstrates the potential of
such track conditions, singly or in conbination, to cause
derail ments, and of derailments to cause significant injuries or
even fatalities. The Secretary nmet its burden of establishing a
nexus between the wi despread track problens and the effect such
woul d have on the safe operation of equipnment on the track. As
t he Conmi ssion has noted in other contexts, and contrary to the
general thrust of Respondent’'s argunent, the cited regul ation
requi ring mai ntenance of a mne part in a safe manner, is ained
at the elimnation of potential dangers before they actually
beconme present dangers. Here, sonme of the track conditions were
shown to have al ready becone present dangers. See Secretary v.
Pittsburg & Mdway Coal M ning Conpany, 8 FMSHRC 4, 6 (1986).
Respondent' s vagueness chal l enge is rejected.

The final question raised by Respondent is whether the
subject Citation cited a violation which was "of such nature as
could significantly and substantially contribute to the cause and
effect of a ... mne safety or health hazard" as that phrase
is used in the Act.

The Conmi ssion has held that a violation is properly
designated S & S "if, based on the particular facts surroundi ng
that violation, there exists a reasonable |ikelihood that the
hazard contributed to will result in an injury or illness of a
reasonably serious nature."” Cenent Division, National Gypsum Co.
3 FMSHRC 822, 825 (April 1981). In Mathies Coal Co., 6 FMSHRC 1,
3A4 (January 1984), the Conmi ssion expl ai ned:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsumthe Secretary of Labor nust prove: (1)
the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard - that is, a
measure of danger to safety - contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

The Conmi ssi on subsequently explained that the third el ement
of the Mathies formula "requires that the Secretary establish a



~504

reasonabl e |i kelihood that the hazard contributed to will result
in an event in which there is an injury,” US. Steel Mning Co.
6 FMSHRC 1834, 1836 (August 1984), and al so enphasized that, in
accordance with the | anguage of section 104(d)(1), it is the
contribution of a violation to the cause and effect of a hazard
that nust be S & S. See 6 FMSHRC at 1836.

It has previously been determned that a violation occurred,
that the failure to maintain the track in a safe manner
contributed to the cause and effect of a safety hazard, i.e., a
derail ment accident, that it was |ikely that such derail nents
would result in injuries, and that there was at |east a
reasonabl e |ikelihood that such injuries would be of a reasonably
serious nature or fatal. The record indicates several injuries,
including a severed finger, which resulted, directly or
indirectly, fromderailnents in the past. The fact that nore
serious injuries - or fatalities - have so far been avoided is
fortunate, but not determ native. Secretary v. Ozark Mhoni ng
Conpany, 8 FMBHRC AAAA, Docket No. LAKE 84A96AM (deci ded
February 28, 1986). See also Secretary v. U S. Steel Mning Co.
Inc., 7 FMSHRC 327, 329 (1985). It is concluded that the
vi ol ati on was properly designated S & S.

There remains the determ nati on of an appropriate penalty.
Based on stipulations of record, it is found that the Respondent
is alarge gold mne operator (Tr. 221) with a payroll of
approxi mately 1,350 enpl oyees at its mine near Lead, South
Dakot a; that a reasonable penalty assessnment will not jeopardize
its ability to continue in business; and that upon notification
of the violation it proceeded in good faith to pronptly abate the
violative conditions cited (Tr. 8, 9, 93). The Secretary's
evi dence with respect to Respondent's history of violations
refl ects 253 violations during the 2Ayear period prior to the
i ssuance of the subject citation. Absent further explication or
characterization thereof in the record, and in view of the mne's
size it is concluded that such is a noderate history of prior
viol ations and that such mandatory penalty assessnment criterion
shoul d provide no basis for increasing the penalty anount
ot herwi se warranted. Based on the findings specified above it is
further found that (1) this was a relatively serious violation
and (2) that Respondent's managenent was aware of the defective
condi tion of the track at the 2150 level and failed to exercise
reasonabl e care in not recogni zing the hazards posed thereby and
in not mintaining the track in a safe manner. This constitutes
ordi nary negligence.

After weighing these various assessment considerations and
it appearing that Respondent's belief that the various defective
track conditions did not anmount to unsafe track was sincerely
advanced, a penalty of $300.00 is found to be appropriate.
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CORDER

Citation No. 2097700 is affirmed in all respects. Respondent
shal |l pay the Secretary of Labor within 30 days fromthe date
hereof the sum of $300.00 as and for a civil penalty.

M chael A. Lasher, Jr.
Admi ni strative Law Judge

1 This regul ati on provides:

"Roadbeds, rails, joints, switches, frogs, and other
trackage el ements on railroads subject to the control
of the operator shall be designed, installed and main-
tained in a safe manner consistent with the speed and
type of haul age.”

2 A fishplate is a piece of angle iron approxi mately 3/4"
thick, 18" 1long and 1 1/2" wi de which has four bolt holes.
Fi shpl ates, who purpose is to keep rail in alignment so that the

joints don't separate or nove fromside to side, are bolted to
each side of a rail (Tr. 30, 63, 270).



